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UNITED STATES COURTS IN PORTO RICO, 
MUST ADMINISTER CIVIL AND NOT) ® 
COMMON LAW, WHEREVER@SHE FORM 
PROVIDES A REMEDY. 4 


A decision of far-reaching importance, at 
least to all territories now belonging to the 
United States which were recently acquired 
from Spain, is that contained in a decision 
handed down by the Supreme Court of the 
United States, April 25, 1906, an attested 
copy of which we have received through the 
courtesy of Hon. James 8. Harlan. 

This important decision, handed down by 
Mr. Justice Day, who delivered the opinion of 
the court, is simply to the effect that where the 
civil law, as existing in Porto Rico at the 
time of its acquisition by the United States, 
provides a remedy for a certain condition of 
facts, that remedy is exclusive, and the United 
States court of the district cannot apply any 
other remedy known to the common law. 
The facts in this case show a proceeding for 
the’recovery of damages for the seizure of 
property upon writs of attachment issued 
maliciously and without probable cause. It 
seems, however, that there is no provision in 
the civil [code existing in Porto Rico fora 
remedy of that kind. On the contrary, the 
remedy against the plaintiff in attachment 
suits where the attachment writ is subsequent- 
ly dissolved, is in the same proceeding, the 
Porto Rican code (War department trans- 
lation), see. 1410, providing that ‘‘when an 
attachment is vacated by a final ruling, be- 
cause itis not included in any of the cases 
of said Art. 1398, tke plaintiff shall be taxed 
all the costs and be adjudged to indemnify 
the defendant for any losses or damages he 
may have suffered, which shall be recovered 
in the manner prescribed in Art. 1415,”’ 

The United States Supreme Court, through 
Mr. Justice Day, thus expresses itself on the 
contlict of civil and common law systems in 
the jurisdictions acquired from Spain: ‘The 
case affords a striking illustration of the dif- 
ticulty of undertaking to establish a common 
law court and system of jurisprudence in a 
country hitherto. governed by codes having 


; 





their origin in the civil law, where the bar 
and the people know little of any other sys- 
tem of jurisprudence. The action in this 
case wa begun and tried upon pleadings and 
under principles which are controlling in a 


‘| st wing the common law, having its 
‘orivin Pr Empland, and the case was submit- 


ted to the jury upon general principles gov- 
erning such actions for the recovery of dam- 
ages for the seizure of property upon writs of 
attachment issued maliciously and without 
probable cause. The action proceeded in all 
respects in form and substance as it would had 
it been begun and prosecuted in a common law 
state. Cases which have come to this court 
from the Philippines and Porto Rico, where we 
have had occasic n to consider the enactments 
making changes in the laws of those islands, 
show the disposition of the executive and 
congress not to interfere more than is neces- 
sary with local institutions, and to engraft 
upon te old and different system of juris- 
prudence established by the civil law only such 
changes as were deemed necessary in the in- 
terest of the people, and in_order to more ef- 
fectually conserve and protect their rights. 
Kepner v. United States, 195 U. S. 100, 122. 
This policy has been followed in dealing with 
the Porto Ricans. President’s Message, 
Dee. 5, 1899; Walton’s Civil Law in Spain 
and Spanish America, 594. The new civil 
government was established by the act of 
April 12, 1900, commonly known as the For- 
aker act. 31 Stat. 77. Section 8 of that act 
provides: ‘That the laws and ordinances of 
Porto Rico now in force shall continue in full 
force and effect, except as altered, amended 
or modified hereinafter, or as altered or mod- 
ified by military orders and decrees in force 
when(;this act shall take effect, and so far as 
the same are not consistent or in conflict with 
the statutory laws of the United States not 
locally inapplicable, or the provisions hereof, 
until altered, amended, or repealed by the 
legislative authority hereinafter provided for 
Porto Rizo or by act of congress of the 
United States.’ ”’ 

The court, in further construing the provi- 
sions of the civil code of Porto Rico relative 
to attachments, says: ‘‘The theory of these 
sections of the code is that when the court 
which issues the attachment is satisfied that 
the same has been wrongfully issued, it will 
proceed in the manner pointed out in the stat- 
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ute to ascertain the loss and damages which 
the defendant has suffered, and in the same 
action to tax the costs against the plaintiff 
and to adjudge him to indemnify the defend- 
ant for such losses and damages. And these 
losses and this recovery are adjudicated in 
the manner pointed out in Art. 927 et seq. of 
the Code of Civil Procedure. These articles 
are found in Title VIII. of that code, entitled 
‘Execution of Judgments.’ The defendant 
in the attachment having been declared en- 
titled to recover damages, proceedings follow 
for the purpose of ascertaining the amount 
thereof. Sec. 927 et seg. provide for the man 
ner of making up an issue, taking testimony 
and hearing witnesses, and, upon final order or 
decree made by the court, an appeal can be 
prosecuted. ‘This full and comprehensive 
statutory method of ascertaining and adjudg- 
ang the damages to be recovered in cases 
where attachments are wrongfully issued and 
vacated for any cause, would seem to pre- 
‘clude the application of general provisions of 
ithe code giving a right of recovery for acts 
of fault or negligence. We are not cited to 
any decision of the Supreme Court of Spain 
expressly adjudicating this matter, but are 
referred by counsel on both sides to a treatise 
on the law of civil procedure, ‘Commentario 
a la Ley de Enjuiciamiento Civil,’ Edition of 
1891, p. 412, by Senor Jose Maria Manresa y 
Navarro, said to be a textwriter of the high- 
est authority in Spain. The English transla- 
tion of his text is given as follows: ‘We do 
not think that this rule (relating to indepen J- 
ent actions for damages under the mortgage 
law) is applicable to attachments, because on 
the motion to vacate an attachment no discus- 
sion or proof of the existence of losses and 
damages is allowed, and because the law it- 
self provides, in addition to this, that, when 
‘by final order of the court, an attachment is 
wacated, the plaintiff be adjudged to pay the 
defendant his losses and damages, they being 
ascertained in the manner provided in Art. 
1417 (Art. 1415, Porto Rican Code), that is, 
according to the procedure in Art. 928, et seq. 
Such a proceeding permits of a discussion, if 
the issue is made, not only of the amount but 
of the existence of losses and damages. It 
follows that the court can decide on both 
questions without the necessity of a new suit, 
which is precisely what the law has sought to 


avoid.’ This seems to be a direct authority 





for the proposition that this plan of recovery 
of damages for wrongful attachments is ex- 
clusive. In the absence of authority to the 
contrary, and in view of the plain provisions 
of the code, we accept it as properly declar- 
ing the existing law upon the subject. We 
reach the conclusion that the Porto Rican 
system in force at the time of the passage of 
the Foraker act, and binding until changed 
or amended, provided in the state of affairs 
shown by this record, arecovery for damages 
in the method pointed out in the attachment 
suit, by the special statutory method provid- 
ed for, and not otherwise. The difference 
between the liability of one wrongfully levy- 
ing an attachment at common law and the as- 
sessment of costs and damages under these 
provisions of the Porto Rican code is not one 
of form merely. The former action is sub- 
stantially one for malicious prosecution, and 
can be maintained only upon proof of malice 
and want of probable cause. Under the code 
remedies given in Porto Rico the court is re- 
quired to assess damages, although malice or 
want of probable cause in suing out the at- 
tachment may not be expressly shown. The 
remedy given seems to cover all cases, where 
the attachment is vacated, irrespective of the 
motive in suing it out.’’ 

In commenting on the fact that a federal 
court must administer the law of the state in 
which it may be sitting, the courtsaid: ‘*We 
think it was the intention of congress in the 
Porto Rican act to require the district court 
exercising the jurisdiction of a circuit court, 
in analogy to the powers of the circuit courts 
in the states, to adapt themselves, save in the 
excepted cases in equity and admiralty, to 
the local procedure and practice in Porto 
Rico. This conclusion is in accord with the 
policy of the United States, evidenced in its 
legislation concerning the islands ceded by 
Spain, and secures to the people thereof a 
continuation of the laws and methods of prac- 
tice and administration familiar to them, 
which are to be controlling until changed by 
law. Inthe revised statutes of the United 
States, section 915, itis provided as to attach- 
ments: ‘In common law causes in the 
circuit and district courts the plaintiff shall 
be entitled to similar remedies, by attachment 
or other process, against the property of the 
defendant, which are now provided by the 
laws of the state in which such court is held, 
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for the courts thereof; and such circuit or 
district courts may from time to time, by 
general rules, adopt such state laws as may 
be in force in the states where they are held 
in relation to attachments and other process: 
Provided, that similar preliminary affidavits 
or proofs and similar security, as required 
by such state laws, hall be furnished by the 
party seeking such attachment or other reme- 
dy.’ By analogy it would-seem that the 
District Court of Porto Rico, exercising the 
jurisdiction of a circuit court in its practice 
as to the issuing of attachments, is to adapt 
itself to the local practice recognized and es- 
tablished in Porto Rico. Ciicuit Courts of 
the United States are not governed by any 
separate attachment law, but are required to 
administer the remedy in attachment provided 
in the laws of the state in which the courts 
are held.’’ 

This decision shows a decided disposition 
on the part of the supreme court to enter 
heartily into the scheme of the administration 
in undertaking to secure for the colonies ac- 
quired from Spain as wide a latitude of local 
self-government as is consistent with the sov- 
ereignty of the United States government. 
The result is that the study of the civil law in 
the civil law courts of the United States 
will receive a renewed and practical impetus. 
The fact that nearly ten millions of American 
citizens are to be governed by the provisions 
of the civil law will compel our commercial 
attorneys, and others having to do with com- 
mercial litigation in our Spanish colonies, to 
familiarize themselves with the principles of 
law governing rights, remedies and modes of 
procedure under the civil law. 


NOTES OF IMPORTANT IECISIONS. 


DEPpOSITIONS DE BENE ESSE— PLAINTIFF COM- 
PELLED TO TESTIFY WHEREVER HE 1s FOUND, 
IRRESPECTIVE OF THE DISTANCE FROM H's 
PLACE OF RESIDENCE.—Judge Finkelnburg, 
United States District Judge for the eastern dis- 
trict of Missouri decided a very interesting point 
of procedure in the recent case of Blood v. Mor- 
riss, 140 Fed. Rep. 918, when the court held that 
a plaintiff in a federal court, who is a citizenot 
another state and resides more than 100 miles 
from the place of trial, may be compelled by the 
defendant to appear and testify by deposition de 
bene esse in advance of the trial, under Rev. St. § 
863, and such deposition may be taken at any 
place where he is found and served with subpeena. 

It appears that the plaintiff, a Mr. Blood of 











Buffalo, N. Y., brought suit in the federal court 
in St. Louis against a Mr. Morriss, a resident of 
that city for an- alleged libel. During a visit of 
Mr. Blood to the city of St. Louis the defendant 
served him with a notice to take depositions in 
said city. By the advice of his counsel plaintiff 
failed to appear and declined to submit to an ex- 
amination. Thereupon, on October 17, 1905, de- 
fendant’s attorney filed a motion for an order to 
show cause why the said Blood should not be 
punished for contempt in failing to appear be- 
fore the said notary to give his deposition, which 
motion the court sustained. 


It seems that plaintiffs, counsel relied prin- 
cipally on the decision in Ex parte Fisk, 113 
U. S. 713, as a justification for the advice he gave 
to his client and claimed that under the decision 
defendant had no right to take plaintiff's testi- 
mony at all in advance of the trial. The facts in 
Fisk case, briefly stated, were these: Fisk, a 
resident of New York city, was the defendant in 
a suit removed from a state court of New York 
city to the United States Circuit Court for the 
southern district of New York sitting in New 
York city. An order for the taking of the de- 
fendant’s deposition in advance of the trial was 
made under a statute of the state of New York, 
providing for such examinations. ‘The defendant 
refused to be examined, whereupon he was im- 
prisoned for contempt of court, from which he 
was released on an application for a writ of 
habeas corpus, the Supreme Court of the United 
States holding that he could not be compelled to 
give his deposition in advance of the trial under 
the circumstances prevailing when the order was 
made. The reasoning in the Fisk case was in 
substance as follows: Section 861, Rev. St. U.S. 
provides that the mode of proof, in the trial of 
action at common law, shall be by oral testimony 
and examination of witnesses in open court, ex- 
cept as hereinafter provided. The taking and 
reading of depositions was not oral testimony, 
and examination of a witness in open court with- 
in the meaning of the foregoing provision. It 
followed that depositions could not be taken and 
read, unless they came under one of the excep- 
tions referred to atthe end of the foregoing sec- 
tion. These exceptions related to cases where it 
is admissible to take depositions de bene esse 
under section 863, or in perpetuam rei memoriam, 
or undera dedimus potestatem as provided in sec- 
tion 866. None of the things required to take 
depositions under the first of these exceptions (de 
bene esse) were shown to exist, viz., that the wit- 
ness lived nore than 100 miles from the place of 
trial, or was bound on a voyage to sea, or was an- 
cient and infirm, etc.; nor did the case come 
within the principles of section 866 relating to 
testimony in perpetuam rei memoriam, etc. Hence 
itfollowed that the deposition of the defendant 
could not have been lawfully taken in advance 
of the trial. 

Thecourt in the principal case in distinguishing 
the Fisk casesaid: ‘‘The difference between the 
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case at bar and Ex parte Fisk is that in the case at 
bar one of the exceptions referred to in section 861 
does exist, viz., the plaintiff lives ata greater dist- 
ance from the place of trial than 100 miles, and be- 
inga competent witness his deposition could be 
taken de bene esse under section 863. The Fisk 
vase is not in conflict with this right, on the con- 
trary itis recognized by the court, for after re- 
ferring to the right to take depositions de bene 
esse when the witness lives more than 100 miles 
from the place of trial, or is ancient and infirm, 
etc., the court says: ‘None of these things are 
suggested in regard to petitioner, nur were they 
thought of as a foundation of the order of the 
state court or of the circuit court. The statute of 
New York under which both courts acted, makes 
no such requirements as a condition to the ex- 
amination of the party. It is a right which, if 
the judge may possibly refuse to grant, he is in 
that matter governed by none of the conditions 
on which the depositions may be taken under the 
act of congress.’ The case of Hanks Dental 
Ass'n v. ‘Tooth Crown Co., 194 U.S. 303, 24 Sup. 
Ct. Rep. 700, 48 L. Ed. 98¥, also relied on by 
plaintiff, was another case in which the federal 
court of New York compelled a defeudant to give 
his deposition in advance of the trial, not de bene 
esse under the act of congress, but under a statute 
of the state of New York. ‘The decision in this 
case follows the decision in the Fisk case. Shel- 
laberger v. Oliver (C. C.), 64 Fed. Rep. 306, also 
relied on by plaintiff, was anotber case in which 
plaint'ff undertook to take the deposition of the 
defendant although defendant resided in the 
same city where the suit was pending, and none 
of the conditions prescribed by section 363 for 
depositions de bene esse existed. Ever since the 
year 1865 parties to suits have been made compe- 
tent witnesses in the courts of the United States. 
The provisi -n making them such is now em- 
bodied in section 858 of the revised statutes. U. 
S. Comp. St. 1901, p. 659. In Railroad Co. v. 
Pollard, 22 Wall. 341, 350, 22 L. Ed. 877, the 
court says: ‘We have decided at the present 
term in Texas v. Chiles, 21 Wall. 488, 22 L. Ed. 
650, that in the courts of the United =tates par- 
ties toa suit are by acts of congress put upona 
footing of equality with other witnesses and are 
admissible to testify for themselves and com- 
pellable to testify for the others.’ So that I do 
not see how the fact that it was the plaintiff 
whose deposition was to be taken in the case at 
bar makes any difference. The question is, could 
any competent witness be examined by deposition 
in advance of the trial under the circums ances 
prevailing in this case? It appears from the 
record that the plaintiff resided in the city of 
Buffalo, state of New York. The court will take 
judicial notice of the fact that the city of Buffalo 
is more than 100 miles from St. Louis, Mo., tke 
place of trial. Plaintiff expressly avers his resi- 
dence in Buffalo, N. Y., as a jurisdictional fact, 
and we cannot accept the suggestion of plaintiff's 
counsel that for the purpose of testing the right 
to take his deposition de dene esse he should be 





considered as living in St. Louis merely because 
he was here in this city when the subpcena was 
served on him. He cannot be a resident of 
Buffalo, N. Y., for one purpose, and a resident 
of St. Louis, Mo., for another purpose, growing 
out of this suit; and, as his right to sue at all in 
this court is based on his alleged residence in 
Buffalo, we must accept that as the test for all 
other purposes involving the question of resi- 
dence. I do not think that the language used in 
Mutual Benefit Life Ins. Co. v. Robinson, 58 Fed. 
Rep. 723, 732, 7 C. U. A. 444, 22 L. R. A. 325, ap- 
plies to the circumstances which exist in the case 
at bar. 

The case at bar then resolves itself into 
this: (1) Plaintiff is a competent witness 
compellable to testify on bebalf of defendant. 
Section 858, Rev. St. U.S. (2) Plaintiff lives at 
a grea‘er distance than 100 miles from the place 
of trial. (3) The process of this court will not 
issue to compel a witness to travel a greater 
distance than 100 miles to attend the trial ofa 
cause (section 876, Rev. St. U. 8. [U.S. Comp. 
St. 1901, p. 667] ). Tuerefore (4) defendant has 
a right to take plaintiff's deposition de bene esse 
under section 863, Rev. St. U.S. (U.S. Comp. 
St. 1901, p. 661). ‘It is nowhere provided that a 
deposition de bene esse must actually be taken at 
the place where the witness resided, and we can- 
not read such a limitation intothe jaw. A wit- 
ness who resides more than 100 miles from the 
place of trial may travel to and from many places 
during the interval between the bringing of the 
suit and the day of trial, and it may be necessary 
in order to secure his testimony to take it at some 
place other than the place of his residence. If 
this were not permissible, he could easily avoid 
giving bis testimony de bene esse altogether by 
absenting bimself from his place of residence 
until the day of trial. Such a construction can- 
not reasonably be put upon a law, the object of 
which is to secure the testimony of nonresident 
witnesses whose personal presence cannot be 
secured at the place of trial.’ ”’ 


QUESTON OF WHAT IS ‘‘MISTAKE 
OF LAW,’’ AND WHAT IS ‘MIS- 
TAKE OF FACT.’’ 





Articles have been written on the subject 
of mistake of law as a defense to criminal 
prosecution, but one especially has interested 
the writer, though appearing too many 
months since to warrant special reference, 
and having appeared over initials only. The 
article involved one of the later Illinois cases, 
in which there was no departure from the 
rule that mistake of law is no defense, and no 
extenuating circumstance found in the fact 
of misinformation from an attorney to his 
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client as to the fact of procurement of divorce, 
and which led to the client’s being made 
defendant in a prosecution for bigamy. But 
the writer made a forcible appeal against 
what he deemed the practice of great wrong 
by the courts against persons who find them- 
selves unintentional violaters of the law in 
some of the cases where the defendants are 
held to have no excuse, but have acted under 
mistake of law. As the wrong, if so, does 
nat involve wilful and unconscionable viola- 
tion on the part of the courts of the ideals of 
justice, but merely the necessary following 
of what was thought bad precedent the article 
was the happier, though from aiming at the 
almost impregnable wall of precedent, it 
must have been futile unless the writer’s or 
someone else’s search light discovers a remedy 
that can be applied without disturbing the 
present general consistency of the legal mind 
upon this subject. While in hearty sym- 
“athy with the desire for a more definite line 
of demarkation between ‘‘mistake of law’’ 
and ‘‘mistake of fact,’’ the writer at the 
same time realizes that there is nothing but 
stony ground in which to plant a suggestion 
of change or modification in the present doc- 
trine. Therefore, the temptation is great to 
say nothing, or if anything, to say it with a 
view to eliciting instruction rather than giv- 
ing. Hence contentment will be had with 
making some apparently plain distinctions, 
with suggestive conclusions, as to the nature 
of mistakes of law and mistakes of fact. 


Before a man is married he knows that he 
is asingle man. That he is single is a fact. He 


knows that he has the right to marry. That 


is a matter of law. So far there is no mis- 
take for the consequences of which he feels 
the need to plead excuse (unless, perhaps 
he remain single too long). And he knows 
this matter of law rather from a knowledge 
of custom than from having actually seen any 
written law regarding his right to marry. It 
is one of those numerous matters of law 
wherein the most prudent and cautious of 
men seem to be fully warranted in relying 
upon custom for knowledge. And so we 
could, without further anxiety on his behalf, 
leave our single man with his right to marry, 
to follow step by step, if not wife by wife, 
his marital career, if it were that the poor 
fellow hadn’t tripped at the point where 
custom ought to join smoothly onto law. 





Since the written law corresponds with all 
the well settled and generally accepted cus- 
toms, and since the people through such cus- 
toms are more or less familiar with it accord- 
ing to their intelligent observations, it is 
sufficiently easy to see the reasonableness of 
the attitude of the law with respect to mis- 
takes of law; and no one could find fault 
with the attitude, so long as it did not en- 
croach, and itself make a mistake of law. 
One of the customs of the people not learned 
in the law and without the right to practice 
it, is the custom of consulting and depending 
upun lawyers in the closer points arising in 
the ordinary affairs of life, but particularly 
is it a well settled custom of dependence as 
to that part of the law relating to remedies. 
Pleading and practice is based upon custom 
that the ordinary man, however prudent, can- 
not be expected to be familiar with in any 
such degree and on any such grounds as he 
is presumed to be with the law relating to in- 
dividual human action in every day life. It 
is a knowledge given by the law to the lawyer 
alone. . 

The ordinary man knows, if not from 
books, at least not law books, from knowl- 
edge of what his neighbors have avoided, 
that he cannot safely marry a person related 
to him within a certain degree of consanguin- 
ity, and such a person would be excused on 
the ground of mistake of fact if he were to 
transgress the law by marrying a person 
within the degree whom he had met and mar- 
ried as a stranger to his family. But he does 
not know and cannot know without himself 
being a lawyer all the ins and outs of the pro- 
cedure necessary to free him from the bonds 
of matrimony if a time should come when he 
is entitled to divorce by the law of the land; 
and that although he has all the evidence 
necessary and has introduced that evidence 
in a proper tribunal, it is not given him to 
know except through his attorney, whether, 
or not, he is divorced, unless it should be 
claimed that he should personally interview 
the judge as to the result of the trial, and 
inspect the records of the clerk's office to as- 
sure himself that a decree had been signed 
and recorded and the costs paid. It would 
be different if the applicant were to blindly 
follow his trusted lawyer into the court room 
of a justice of the ptace for the divorce, con- 
fidently taking No. 2, or No. 3, along with 
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him to save another trip, in which case he no 
doubt would be held to have made not only a 
mistake of law but the mistake of his life. 
Now, our man, with the fact of his singleness, 
has married, and there comes a time when, 
upon looking it up with his lawyer he finds 
that he has a right to a divorce. This isa 
matter of law, and he has yet made no mis- 
take. He makes application through his 
lawyer, a sworn officer of the court, and 
whose province only it is to know about the 
procedure necessary to properly have con- 
firmed the divorcement that in a sense may 
be said to already exist by virtue of the 
wrongful acts of his wife, and his honest, 
lawful intentions, and perhaps with the same 
force that a common law marriage may be 
said to be a marriage. And if he cannot de- 
pend upon his lawyer, and if the law does 
not sanction his ignorance, while denying 
him the knowledge of pleading and practice, 
he must learn all about the procedure neces- 
sary to his remedy, and follow the proceed- 
ings through step by step from beginning to 
end. He is not permitted to Uo this, by the 
eustom, at least, and it does not occur to him 
to take a course of study in the law for the 
purpose. Now, where does the mistake come 
in, and what is the nature of it. in the case 
where a client is told by his lawyer that he 
has procured a divorce for him. He believes 
what he is told by the sworn officer of the 
court and its agent of justice; and as he at 
one time knew as a fact that he was a single 
man, he now knows by all 
knowledge permitted him by custom and the 
law the matter of fact that he is again a single 
man. If he had ‘supposed that he could 
marry another woman without being divorced 
from the one giving him cause, that would 
clearly have been a mistake of law on his 
part, and would not excuse him, and ought 
not to. 

Knowledge of license and the formalities 
of statutory marriages is not confined to the 
legal profession, and though the layman is 
chargeable with this knowledge as matter of 
law, criminality of the parties is not involved 
in the violation of such provisions. And 
while knowledge pertaining to the dissolution 
of marriage, a knowledge peculiarly within 
the legal profession alone, is denied him ex- 
cept by proxy, shall he be held chargeable 
with that knowledge, not only to the same 
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full extent as in the case of marriage provis- 
ions, but in addition held to be punish- 
able as a criminal for the lack of it? Has he 
not as much right, and far more, having 
made no mistake as to the necessity of pro- 
curing a divorce, to believe from the word of 
his lawyer that he is again a single man, as 
he has to believe, being unfamiliar with the 
marriage formalities, that the marriage which 
he seeks to dissolve was a real and valid one, 
and not a mock ceremony. He knows what 
the law demands, and is innocent of its viola- 
tion, but he makes a mistake as to what he 
is—still married or single—and that through 
an officer of the very law he is desirous of 
obeying. Unlike the case of the magistrate 
held accountable for marrying minors with- 
out consent of parents, and who cannot avail 
himself of the excuse that he had the minors’ 
word for their legal capacity, the layman 
relying upon his lawyer as to having procured 
divoree, takes his knowledge from an author- 
itative source, and the only source from which 
he could well derive it. Is there so much 
difference between such a case of failure to 
know the fact of divorce (though held to be 
a mistake of law) and the case of one who 
shoots an innocent person believing him to be 
a burglar. In the one case the layman knows 
what the law ultimately demands, but believes 
as a fact that the law has been complied with, 
and mistake in the other case where the one 
using the weapon knows what the law is 
against shooting a person, but believes that 
the law has not been violated and that the 
victim was a burglar. 

Of course in cases where incompetency or 
deception on the part of the very occasional 
lawyer results in merely pecuniary loss to the 
client there is not the necessity for so close a 
demarkation in applying the doctrine of mis- 
take of law and fact, because if the client has 
no remedy against his attorney he can pocket 
his loss without loss of liberty and honor, and 
the next time choose another lawyer; buta 
man who has served a term in the penitentiary 
is usually at a disadvantage with good law- 
yers, even though he was there by the fault 
of another of the profession. 1t might be 
suggested that it would not be inconsistent 
for the law to hold its own agent of justice, 
the legal profession, more strictly responsible 
for dissemination of knowledge of that branch 
of the law in which it enjoys a monopoly, and 








wii 





XUM 





Vol. 62 


CENTRAL LAW JOURNAL. 


363 








for mistakes as to what they have done for a 
client in that branch. If the law were to ex- 
cuse the layman in such cases of mistake, it 
could at least compensate itself by meting 
out to the offending ‘‘limb’’ the punishment 
which it failed in on account of the excuse. 
Certainly so long as there is conflict of reason 
if not of law respecting the {doctrine many 
innocent persons must'suffer harsh treatment ; 
and if there is any chance of settling the 
question it may be pertinent to start in by 
asking whether the greatest mistakes are being 
made by the laymen, by the lawyers, or by 
the judges? 
Hersert J. ADAMS. 
Davenport, Iowa. 








CORPORATIONS—REVOCATION BY FOREIGN 
INSURANCE COMPANY OF POWER OF AT- 
TORNEY TO INSURANCE COMMISSIONER— 
EFFEcT AS TO NONRESIDENTS. 





HUNTER v. MUTUAL RESERVE LIFE INS. CO. 





Court of Appeals of New York, February 27, 1906. 


A foreign insurance company doing business in 
North Carolina served a written notice on the insur- 
ance commissioner of such state withdrawing from 
business in the state and revoking a power ofattorney 
given by it to such commissioner, and thereafter did 
no business in the state, except that premiums were 
remitted to its home oflice and losses on policies is- 
sued to residents of the state were sent from the home 
office by mail, and ina few instances an adjuster ap- 
pointed tosettle the claim with a supposed nonresi- 
dent followed him for such purpose into North Caro- 
lina into which state he had removed. Held that the 
revocatlon of the power of attorney was effective as 
against citizens of New York, who took out policies 
in such state after such revocation, and who there- 
after assigned their claims arising therefrom to resi- 
dents of North Carolina for the purpose of having 
judgment taken thereon in such state. 


A provision in a statute authorizing a foreign in- 
surance company to do business in the state on the 
execution of a power of attorney to the state insur- 
ance commissioner, which shall be “‘irrevocable so long 
as any liability of the company remains ovtstanding”’ 
in the state, does not prevent its effective revocation 
as to nonresident policy holders so as to prevent the 
subsequent prosecution by the assignees of insurance 
policies held by such nonresidents of their claims 
against the corporation by service on the insurance 
commissioner. 


Hiscock, J.: The defendant is a life insurance 
company. organized under the laws of this state. 
The judgment appealed from awarded recovery 
upon and forthe amount of five personal judg- 
ments recovered against it in the state of North 
Carolina. ‘he validity of said latter judgments 
as a sufficient basis for the present recovery is 





dependent upon a purported service of process 
upon the insurance commissioner of North Caro- 
lina as a representative for that purpose of the 
defendant, the latter in no other manner having 
been served upon or having appeared in said ac- 
tions. These original judgments allowed re- 
covery on account of five contracts of insurance 
issued by defendant, in one case to a resident of 
North Carolina while it was doing business there, 
and in the remaining cases to residents, respect- 
ively, of New York and New Jersey, who, long 
after defendant had attempted to withdraw from 
business in North Carolina, as hereinafter stated, 
assigned their claims to residents of said state. 
It is conceded by appellant that the judgment 
appealed from should be affirmed so far as it al- 
lows recovery upon the judgment under the 
North Carolina policy. But it is claimed that as 
to the other purported judgments the courts of 
the latter state'did not acquire jurisdiction by the 
attempted service of process, and that as to them 
the judgment before us should be reversed. We 
think that the appellant’s contention is wel) 
founded. Some of the facts now presented to us 
and of the principles applicable thereto were 
fully considered by this court in Woodward v. 
Mutual Reserve Life Ins. Co., 178 N. Y. 485, 71 

N. E. Rep. 10, 102 Am. St. Rep. 519, and it will 
only be necessary now to so far state the facts 
presented as may be necessary to make plain the 
reason for distinguishing this case from that. 
For several years before March 6, 1899, the de- 
fendant had been engeged in transacting its life 
insurance business in North Carolina under pro- 
vision for service of process upon a Jocal repre- 
sentative for that purpose. Upon the date men- 
tioned the legislature of that state adopted a 
statute known as the ‘Willard Law,’? which 
created an insurance department and provided 
that no foreign insurance company should be ad- 
mitted and authorized to do business until it had 
complied with certain conditions. Among these 
was one to the effect that it should “by a duly 
executed instrument constitute and appoint the 
insurance commissioner, or his successor, its true 
and lawful attorney upon whom all lawful pro- 
cess in any action or legal proceedings against it 
might (miy) be served, and therein should 
(shall) agree that any lawful process against it 
which may be served upon its said attorney 
should (shall) be of the same force and validity 
as if served on the company, and the authority 
thereof should (shall) continue in force irrevoc- 
able so long as any liability of the company re- 
mains outstanding in this commonwealth.” The 
defendant duly executed and filed an instrument 
in accordance with the provisions of said act and 
continued for a time to transact business. Upon 
February 10, 1899, the same legislature had 
adopted a statute known as the “Craig Act,”’ 
which, in substance, provided that any foreign 
insurance company desiring to transact business 
in the state of North Carolina after June Ist then 
ensuing, must become a domestic corporation of 
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aid state, and attaching penalties to any at- 
empt to transact business in violation of said 
provisions. May 17, 1899, defendant’s board of 
directors adopted a formal resolution referring 
o the Craig act and stating its determination not 
to comply therewith, but instead to withdraw 
from the transaction of business in said state, 
and declaring that the appointment of the in- 
surance commissioner as an attorney upon whom 
process might be served be ‘‘cancelled, revoked 
and annulled.’” Upon May 20th duly certified 
copies of this resolution were filed with and in 
the office of the insurance commissioner. Upon 
May 18, 1899, the defendant did withdraw all of 
iis agents from the state of North Carolina, and 
since that date tas had no agent therein, premi- 
ums upon policies theretofore issued by it to resi- 
dents of said state being remitted to it by mail at 
its home office in New York city where the poli- 
cies and premiums were payable and losses upon 
policies issued by it being paid by checks from 
said office. Outside of this, the defendant does 
not appear to have transacted any business what- 
ever in the state since its withdrawal save in four 
specific instances, two of them occurring a con- 
siderable period before and two a considerable 
period after the purported institution against it 
in the foreign state of the suits in question. 
Without going into the details of these transac- 
tions, it may be briefly stated that three of them 
inyolved the settlement of losses under or read- 
justment of policies issued to residents of North 
Carolina, while the defendant was regularly 
transacting business there, and in the fourth ca-e 
a special adjuster appointed to settle a claim with 
a supposed resident of Washington followed him 
for such purpose into the state of North Carolina 
vhither he had removed. More than two years 
after its above-mentioned withdrawal from, and 
revocation of power of attorney in, North Caro- 
lina, residents of New York and New Jersey 
made assignment of alleged claims under policies 
there issued to them to residents of North Caro- 
lina, and upon them four of the original judg- 
ments in question were secured through a pur- 
ported service of process under the power of at- 
torney as already stated. Defendant conceding 
its liability upon the judgment upon the North 
Carolina policy, we need spend no considerable 
time in reviewing and restating the decision of 
this court in the Woodward case, whereby it was, 
in effect, held that a stipulation made by a for- 
eign insurance company as a condition of doing 
business in North Carolina that process might 
be served in its behalf upon some official as long 
as there might be any outstanding liability upon 
ts part under any contract of insurance, is an 
agreement for the benefit of and enforceable by a 
holder of a policy issued to him in that state 
which could not be subsequently canceled or 
evaded by the insurance company so long as the 
liability in behalf of such policy holder con- 
tinued. The only question which we need dis- 


cuss is whether the principles of that case, or any 





others invoked by the present plaintiff, pre- 
vented defendant from so canceling and revoking 
its power of attorney to the superintendent of in- 
surance under the circumstances disclosed as to 
bar service upon bim asits representative in suits 
upon claims contracted with persons residing 
outside of the state of North Carolina. and in no 
way belonging or transferred to a resident of said 
state until after the attempted revocation. The 
learned counsel for the plaintiff largely bases his 
contention that defendant did not escape service 
and jurisdiction in North Carolina upon two 
propositions. He urges, in the first place, that 
it did not, as it claimed to, discontinue transact- 
ing business there, and that for that reason its 
attempted revocation and withdrawal from the 
state was ineffective. And, secondly, he insists 
that the strict letter of its power of attorney of 
the insurance commissioner for service of process 
provides that such authority ‘shall continue in 
force irrevocable so long as any liability of the 
company remains outstanding in said (this) com- 
monwealth,’”’ and that at the time purported 
service was made there were existing liabilities 
outstanding. It may be assumed at once that if 
defendant upon a fair eonstruction of language 
and of its acts did continue generally to transact 
and carry on the business of insurance in North 
Carolina after its purported revocation of its 
power of attorney and withdrawal from such 
state, the latter should be held ineffectual to pre- 
vent a continuance of the authority of the in- 
surance Official to receive service of a summons. 
The authorization by the company of service up- 
on said official was a condition of its transacting 
business in said state, and so long as such trans- 
action of business continued the company should 
not be allowed to escape the consequences of its 
agreement by any deceptive or apparent with- 
drawal. We do not, however, think that such 
was the true character of its acts. The Craig 
act, to which reference has already been made, 
by its provisions excluded defendant from the 
transaction of business unless it was willing to 
become a domestic corporation. It is urged that 
the Willard act, to which we have also referred, 
was passed subsequently and was so inconsistent 
with the former act as to repeal its prohibitory 
and penalizing provisions. We scarcely agree 
with this argument. We think that tbere was 
room for the provisions of both statutes. The 
courts of the state where they were passed in 
effect have so held, which cer‘ainly should be a 
matter of considerable weight with us in this dis- 
cussion. Debnam v. Telephone Co., 126 N. Car. 
831, 36 S. E. Rep. 269, 65 L. R. A. 915; 
Layden v. Knignts of Pythias, 128 N. Car. 
546, 39S. E. Rep. 47. But whether this is so or 
not, the defendant apparently in good faith did 
regard the provisions of the Craig act as driving 
it from the state, in the absence of its willingness 
to be incorporated as a domestic corporation, 
and its acts then and thereafter performed in- 
dicate an intention actually and in good faith to 
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cease doing business there, and to our minds the 
facts agreed upon do not show any subsequent 
modification of this intention. It had already 
issued policies and contracted liabilities in the 
state which could not beignored. It dealt with 
these liabilities so far as it could from its office in 
New York and the specific acts which are de- 
tailed in the submission arose in connection with 
the settlement and treatment of old liabilities 
and old business. We do not think that there 
was any such continuation of an ordinary, sub- 
stantial and active insurance business as would 
be necessary to keep alive the power of attorney 
within plaintiff's contention upon this point. 
Knights Templars’ Indemnity Co. v. Jarman, 187 
U.S. 197, 204, 23 Sup. Ct. Rep. 108, 47 L. Ed. 139; 
Frawley v. Penn. Casualty Co. (C. C.), 124 Fed. 
Rep. 259; Doe v. Springfield Boiler Co.. 104 Fed. 
Rep. 684,44 C. C. A. 128. We, therefore, pass 
to the consideration of plaintiff's second conten- 
tion based upon the wording of the power of 
attorney. In so doing, and in construing this 
instrument, and determining whether defendant 
might revoke it and escape from its consequences 
as to the majority of the judgments involved in 
this action, we should keep in mind the policy 
which led to the adoption of the statute under 
which it was executed. This policy, briefly 
stated, involved and voiced the determination 
upon the part of the state that it would not allow 
a foreign insurance company to exercise the 
privilege of doing business within its limits with- 
out securing to its citizens, who might there be 
dealt with, an arrangement by which they might 
institute actions and enforce their contracts and 
policies at home and without being driven iato 
some foreign state where the company might 
have its origin and the priacipal place of busi- 
ness. Statutes requiring the execution of some 
su. h agreement by foreign corporations as is in- 
voaed against the defendant here, have always 
been regarded as primarily designed for the pro- 
tection of the citizens of the state enacting the 
legislation and who might acquire rights under 
contracts executed with them or for their benefit 
while they were such citizens. Such was the 
underlying principle and view which led to the 
decisions in the Woodward case, in La Fayette 
Ins. Co. v. French, 18 How. (U. 8.) 404, 15 L. 
Ed. 451; in Conn. Mut. Life Ins. Co. v. Spratley. 
172 U.S. 602, 19 Sup. Ct. Rep. 308, 43 L. Ed. 
569; and in St. Clair v. Cox, 106 U.S. 340, 1 Sup. 
Ct. Rep. 354, 27 L. Ed. 222. It would be quite 
beyond the epirit of those decisions to hold. and 
we cannot believe that it was the further policy 
of such legislation to create and perpetuate a 
local forum to which under guise of an assign- 
ment to some resident, nonresidents of far dist- 
ant states might flock for the purpose of institut- 
ing litigation upon contracts issued to them at 
their homes, against a corporation there readily 
subject to service and which long before had at- 
tempted in good faith to withdraw from the juris- 
diction thus hunted out. Holding this view, we 





are not willing to decide that defendant's power 
of attorney wus irrevocable as against the four 
foreign claims upon which recovery was had in 
North Carolina. Jt is true that, as the statute 
required, said power of attorney upon its face 
was irrevovable so long as any liability of the 
company should remain outstanding in said 
state. Butit is well settled that a power of at- 
torney, although by its literal terms irrevocable, 
may be revoked, unless some interest or right 
founded or created upon the faith thereof re- 
quires its perpetuation and continuance. Hunt 
v. Rousmanier’s Adm‘r., 8 Wheat. (U. 8.) 174. 5 
L. Ed. 589; Knapp v. Alvord, 10 Paige (N. Y.), 
205, 40 Am. Dec. 241; Story on Agency (3d Ed.), 
§ 476. The citizens of North Carolina who had 
taken contracts from the defendant while it was 
there doing business in reliance upon this power 
of attorney which had been executed for their 
protection under the requiremen s of the statute 
were entitled to bave it remain unrevoked as pro- 
vided by its terms. As we have already seen, 
they are*to be regarded as having made their 
contracts upon the faith of it, and as against them 
defendant could not escape from its conse- 
quences. But the plaintiffs in the North Caro- 
lina ¢ections, who secured their claims from non- 
resident assignors, occupied no such position. 
These claims under contracts executed in other 
states cannot by any possibility be regarded as 
having beer contracted or acquired in reliance 
upon this provision for service within the state 
of North Carolina. The assignees, who saw fit to 
embark upon the acquisition of foreign claims, 
did not do so in innocent reliance upon the right 
to bring such suits in their own state, for long 
before they began the accumulation of claims 
against the defendant it had formally, and, as we 
believe, in good faith, withdrawn from the state 
where they lived and given formal notice of its 
revocation of the power of attorney. They did 
not acquire any such right to enforce jurisdiction 
in the courts of their own state against the de- 
fendant as makes it in any way inequitable or un- 
just that the power of attorney should be re- 
voked. They are not of the class for whose pro- 
tection it was originally executed. They have 
not acquired any rights upon the faith of it. Tbe 
contracts which they seek to enforce were not 
secured by defendant from those who expected 
protection under it. We not only think that it is 
legal and equitable that defendant’s revocation 
should be effective as against these parties, but 
that it would be extremely inequitable to hold 
the reverse. The learned counsel for the 
plaintiff has called to our attention many cases 
which he claims are opposed to the views ex- 
pressed. While some of them may contain iso- 
lated expressions which seem to sustain his view, 
we think that all of them which ought to be at 
all controlling upon this court may be clearly 
distinguished from the case at bar, and we shall 
only refer briefly to a few of them. In Connecti- 
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19 Sup. Ct. Rep. 308. 43 L. Ed. 569, it appeared 
that plaintiff in error had been engaged for many 
years in transacting a general insurance business 
in Tennessee under a statute which, amongst 
other things, provided that any corporation that 
had any transaction with persons or concerning 
any property situated in the state through any 
agency whatever acting for it within the state 
should be held to be doing business within the 
meaning of the act, and also that process might 
be served upon any agent of the corporation 
found within the county where the suit was 
brought no matter what character of agent such 
person might be. Thereafter, having issued 
many policies, the corporation assumed to with- 
draw from the state by recalling its agents and 
refusing to take new risks or issue new policies 
within the state. At this time many policies were 
outstanding upon which it continued to collect 
premiums through an agent residing in another 
State. Action was brought in the courts of Ten- 
nessee upon policies issued for the benefit of resi- 
dents of that state while the company was 
regularly engaged in doing business there and 
before its attempt to withdraw, and service in 
said action was made upon a conceded represen- 
tative of the company who had come into the 
state for the purpose of adjusting and settling 
losses under said policies. It was held that 
under the circumstances of that case the com- 


pany was doing business within the state, and. 


that service was properly made upon it in the 
manner indicated. It will be at once observed 
that independent of the statutory provision de- 
fining what should be held to constitute doing 
business within the meaning of the act under 
which plaintiff in error operated in the state of 
Tennessee, this decision was entirely ia line with 
the principle adjudicated by this court in the 
Woodward case. ‘be rights involved were those 
of a policy helder resident in the state who had 
there contracted with the company while it was 
transacting business in that state under a statute 
which coupled with permission certain con- 
ditions for the service of process, and the prin- 
ciple upheld was that the company could not 
defeat the rights of the policy holder and by an 
attempted withdrawal from the state force him 
into some foreign jurisdiction. Mutual Reserve 
Fund Life Association v. Phelps, 190 U. 8. 147, 
23 Sup. Ct. Rep. 707, 47 L. Ed. 987, was based 
upon the same principle of upholding in favor 
of a citizen of Kentucky who had received from 
the plaintiff in error a policy of insurance while it 
was regularly transacting business in that state, 
the right to institute action by service of process 
upon the insurance commissioner in accordance 
with the provisions of a statute which permitted 
the company to transact business in that state 
under conditions allowing such service of pro- 
cess, notwithstanding the company after issuing 
the policy had attempted to withdraw from the 
state and cancel the right of service upon the 
commissioner. In Birch v. Mutnal Reserve Life 





Ins. Co., 91 App. Div. 384, 86 N. Y. Supp. 872, 
affirmed without opinion 181 N. Y. 583, 74 N. E. 
Rep. 1115, judgment was recovered in the state 
of North Carolina upon various contracts of hfe 
insurance executed in that state while the de- 
fendant was regularly engaged in transacting its 
life insarance business there. Action was, com- 
menced by service of process upon the insurance 
commissioner, and it was held that such service 
was good, although the defendant had attempted 
to withdraw from the state and revoke its power 
of attorney before service was made. We see 
nothing in any of these cases which impairs the 
force of the conclusions reached by us. 

The judgment avpealed from should be modi- 
fied by reducing the same by the amount of 
$8.792.42, with interest thereon from May 5, 1902, 
and, as so modified, should be affirmed, without 
costs to either party. 


Nore. — Revocation by Foreign Corporation of 
Power of Attorney to Accept Service.—In the prin- 
cipal case it would seem that an extraordinary effort 
were being made to reconcile the decision rendered, 
with those of eminent authorities, which, while bear- 
ing on the same subject, we must respectfully submit 
are quite dissimilar in respect to the important and 
distinguishing facts concerned. The only point of 
importance is the question as to whether a power of 
attorney given by an insurance company to an officer 
ofa state for the benefit of the citizens of the latter is 
revocable or irrevocable as to nonresident policy- 
holders or their assignees in the state in which the 
power of attorney was given. 

It is perfectly obvious that the insurance company 
Lad ceased to operate in a manner necessitating the 
continued existence of the power of attorney in full 
force for the further protection of the parties for 
whose benefit it had been given, with the exception, 
of course, of those parties who had contracted with 
defendant while it was regularly doing business in 
the state. And the courtsays: ‘It is true thatas the 
statute required,said power of attorney, upon its face, 
was irrevocable so long as any liability of the com- 
pany should remain outstanding in said state. But it 
is well settled that a power of attorney, although by 
its liberal terms irrevocable, may be revoked, unless 
some interest or right founded or created upon the 
face thereof required its perpetuation and continu- 
ance.” It is certainly a general and well-established 
principle of agency, that when an agency is cenferred 
for the accomplishment of some definite object, it wil) 
be determined in due course by the conclusion 
or termination of the transaction or purpose for which 
it was created. Am. & Eng. Encyc. of Law, Vol. 1, p. 
1215; Benoit v. Conway, 10 Allen ( Mass.) ,528. In every 
one of the cases cited by plaintiff, the party suing was 
a citizen of the state in which the power of attorney 
was given and had contracted directly with the com- 
pany while it was doing business in the state, whether 
before or after the attempted withdrawal or revoca- 
tion of the power of attorney given. Defendant in 
the principal case concedes its liability under such 
circumstances. This power of uttorney was given for 
the benefit and protection of the citizens of the State 
of North Carolina. It was to exist as fong as defend- 
ant should continue to contract obligations and incur 
liabilities in the state. It was to be in full force as 
long as any such liabilities of the corporation in the 
state should be outstanding. But, to permit of its 
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being taken advantage of, after its revocation in per- 
fect good faith, by a person or persons, under a con- 
tract in the original making of which the power of at- 
torney had piayed no part as consideration or induce- 
ment, would, we think, be subversive of all law, 
justice and common sense. A different decision in 
this case would undoubtedly be a judicial ap- 
proval of an attempt to ‘‘create and perpetuate a 
local forum to which, under guise of an assignment 
to some resident, nonresidents of far distant states 
might flock for the purpose of instituting litigation 
upon contracts issued to them at their homes, against 
a corporation there readily subject to service and 
which long before had attempted in good faith to 
withdraw from the jurisdiction thus hunted out.” 
LELAND A. WIND. 
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GRAY’S RULE AGAINST PERPETUITIES. 

The second edition of that very valuable treatise on 
the subject “The Rule Against Perpetuities,” by 
John C. Gray, has just appeared much enlarged both 
as to subject matter and the citation of authorities. 
This work, from its first appearance, has been consid- 
ered as the best possible treatment of a subject that, 
although narrow, is of great importance and is fre- 
quently before the courts. The author, who has been 
a professor in the Harvard Law School since 1883, is 
conceded to be the leading authority in this country 
on real property law, and has for many years made a 
special study of the intricate and often perplexing 
questions arising under the legal doctrine governin: 
the creation of future estates in property, commonly 
called the rule against perpetuities, a rule which 
might, as the author very properly observes, be called 
‘“*the rule against remoteness.” 

The author opens his work with a very exhaustive 
treatment of the genera] subject of future interests. 
He then takes up seriously the discussion of the rule 
against perpetuities, treating first of its origin and 
history, then of its corollaries, then. interests subject 
to the rule. Chapters 9, 10, 11 and 14 treat of limi- 
tations, separable to classes to a series and after es- 
tates tail. Then follow interesting discussions of the 
following sub-titles: Trusts, Powers, Mortgages, 
Customary Rights, Charitable Trusts, Cy Pres Doc- 
trine and Accumulations. We commend this work 
as being at once a learned dissertation on the princi- 
ples involved within the narrow limits of the title, 
and a practical and exhaustive brief on any of the 
sub-titles just referred to and discussed in the text. 

Printed in one volume of 664 pages, bound in buck- 
ram and published by Little, Brown & Co., Boston, 
Mass. 
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1. ANIMALS—Fence Law.—The general fence law of 
1868 (Gen. St. 1901, ch 40), relieved the owner of tres- 
passing animals from all liabilities for damages except 
trespasses on lands inclosed with the legal fence.—Mis- 
sour! Pac. Ry. Co. v. Olden, Kan., 83 Pac. Rep. 25. 

2. APPEAL AND ERROR-—Bill of Exceptions. — Thata 
bill of exceptions does not contain all the evidence will 
not preclude a reversal for error in the admission of evi- 
dence.—Duggar v. Pitts, Ala., 39 So. Rep. 905. 

3. APPEAL Decisions Reviewable. — Appellate courts 
are generally indisposed to overrule the exercise by the 
trial justice of the discretionary power, given him by 
Code Civ. Proc. § 999, to set aside a verdict as against the 
evidence.—Casner v. New York City Ry. Co., 96 N.Y. 
Supp. 257. 

4, APPEAL AND ERROR—Defaulting Parties on Appeal. 
—Parties shown by the record to have made default in 
the trial court are not necessary parties to an appeal.— 
Zinkeisen v. Lewis, Kan., 83 Pac. Rep. 28. 

5. APPEAL AND ERROR — Final Judgment.—In Indiana 
an appeal tothe supreme and appellate court can only 
be taken from a final judgment.—Bozarth v. McIntyre, 
Ind., 76 N. KE. Rep. 317. 

6. APPEAL AND ERROR—General Exceptions —A gen- 
eral exception will not raise on appeal the question of 
the correctness of a finding of the trial court, that a no- 
tice of lien was filed and complies in all respects with 


’ the law.—Gilmour v. Colcord, N. Y.,76N. E. Rep 273. 


7. APPEAL AND ERROR—Presumptions.— Where ajudg- 
ment appealed from recited that it was rendered ona 
supersedexus bond, it would be presumed, in the absence 
of anything appearing to the contrary, that a supersed- 
eas bond was duly executed.—Helton v. Ft. Gaines Oil 
& Guano Co., Ala., 39 So. Rep. 925 


8. APPEAL AND ERROR—Questions Not Raised at Trial. 
—Where the scope cf a preliminary injunction was not 
objected to at the trial, defendant could not object that 
it was too broad on appeal.—Grantham v. Gibson, 
Wash., 83 Pac Rep. 14. 

9. APPEAL AND ERROR—Report of Trial.—A memoran- 
dum, filed by a justice who heard the evidence, which is 
a report of his findings of fact, held a report within Rev. 
Laws, ch. 159, § 28.—Cohen v. Nagle, Mass., 76 N. E. Rep. 
276. 
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10. APP®AL AND ERRoR—Raulings on Demurrer —In a 
suit to enforce a mechanic’s lien, the sustaining of a de- 
murrer to a paragraph of the reply, denying a consider- 
ation for a bond alleged in the answer, held not an avail- 
able error.—Miller v. Taggart, Ind., 76N. E. Rep. 321. 

11. ARREST—Fraud.—In an action by one parinerina 
joint adventure against the other to recover an amount 
alleged to be due, plaintiff held entitled to the continu- 
ance of an order of arrest for fraud, under Code, § 291, 
subsec. 4 —Ledford v. Emerson, N. Car., 52S. E. Rep. 641. 

12. ASSISTANCE, WRIT OF—Scope of Writ. — A writ of 
assistance held coextensive with the jurisdiction ofa 
court of equity out of which it is issued to hear and de- 
termine the rights of the parties.—Fay v. Stubenrauch, 
Cal. 84 Pac. Rep. 82. 

13. BANKRUPTCY — Fraudulent Sale of Property.— A 
party may dispose of his property for a fair considera- 
tion up to the moment of his bankruptcy, unless collu- 
sion in fraudulent intent by purchaser is shown.—ZJn re 
Benjamin, U. 8. D.C., M. D. Pa., 140 Fed. Rep. 320. 

14. BANKRUPTCY—Preferences.—A conditional sale of 
goods authorizing the buyer to sell in the ordinary 
course of business held fraudulent, and the goods hav- 
ing been retaken by the sellers while the buyer was in- 
solvent, the sellers thereby acquired an unlawful pref- 
erence, recoverable by the buyer’s trustee in bankrupt- 
cy.—Fulling v. West, Ind., 76 N. E. Rep. 325. 

15. BANKRUPTCY—Preferential Payments — Payments 
made by an insolvent within four months prior to the 
filing of a petition in bankruptcy against him to certain 
creditors, in part for current expenses of his business 
and in part on account of antecedent indebtedness, while 
other creditors were paid nothing, held a transfer of 
property with intent to give preferences, which consti 
tuted an act of bankraptcy, under Bankr. Act July 1, 
1898, § 3a (2), 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422].— 
Inre Foley, U.S D.C., KE. D. Pa., 140 Fed. Rep. 300. 

16. BASTARD—Right of Inheritance.—The right of an 
illegitimate child to inherit from his father, under 
Burns’ Ann. St. 1901, § 2630a, held not affected by the 
fact thatthe father’s acknowledgment of the child oc- 
curred prior to the enactment of the statute.—Townsend 
v. Meneley, Ind., 76 N. E. Rep. 321. 


17. BonDs-— Liability of Obligors.—The liability of the 
principal and sureties in a bond conditioned on the pay- 
ment to the obligee to the amount of her legacy ina will 
on the establishment of a will held absolute on the es- 
tablishment of the will.—Hummel v. Del Greco, Tex , 90 
S. W. Rep. 339. 


18. BOUNDARIES—Division of Land.—Where a deed 

- divided a dwelling house according to certain partitions, 

“together with the southern half ofthe land adjoining 

thereto,” the land was divided by the same general 

partition line that divided the house, and extended 

in a straight course to the end boundary lines.—Jeffrey 
v. Winter, Mass., 76 N. E. Rep. 282. 

19. CARRIERS—Injury to Licensee.—A railroad com- 
pany held not liable for death of person going on its 
cars at the station to assist a passenger who, in volun- 
tarily attemptingto alight after the train had started 
without the usual signals was thrown under it. — Hill v. 
Louisville &N. R. Co.,Ga , 528. K. Rep. 651. 


20. CARRIERS—Injury to Passenger by Sudden Jerk.— 
In an action for injuries to a passenger, the doctrine of 
res ipsa loquitur held inapplicable. — Flynn v. Interbor- 
ough Rapid Transit Co., 96 N. Y. Supp. 259. 

21. CARRIERS Pleading as to Limited Liability.—In an 
action against a carrier for personal injuries to a pas- 
senger, if defendant relies on any special contract limit- 
ing its liability, such contract must be specifically plead- 
ed.—Pittsburg, C. C. & St. L. Ry. Co. v. Higgs, Ind.,7 N, 
E. Rep. 299. 


22. COLLEGES AND UNIVERSITIES—Power to Take Be- 
quest —The power conferred on Georgetown College by 
Act June 10, 1844, ch. 41, 6 Stat. 912, to instruct in liberal 
arts and sciences, held to entitie it to take a bequest to 
be held as an endowment for the prosecution of research 





in the colonial history.—Speer v. Colbert, U. 8. S.C., 26 
Sup. Ct. Rep. 201 

23. COLLISION—Duty to Keep Vigilant Lookout. — It is 
the daty of a tug navigating in the nighttime in a place 
frequented by all kinds of vessels to have the highest 
degree of vigilance and care on the part of her lookout, 
who should be stationed in the very best place possible 
for seeing and hearing.—Brigham v. Luckenbact, U. 8. 
D.C., D. Me., 140 Fed. Rep. 322. 

24, CONSTITUTIONAL LAW—Board of Control of Pen1- 
tentiary.—Action of board of control of penitentiary 
with relation to working of convicts held not reviewable 
by the courts.—Henry Vv. State, Miss., 39 So. Rep. 856. 

25. CONSYITUTIONAL LAW — Combination to Fix Gas 
Rates.—An agreement between rival gas companies to 
fix the price for gus in violation of the Illinois anti-trust 
act of June 11, 1891, Laws III. 1891, p. 206, does not, after 
they cease to act under it, defeat their right to invoke the 
due process of law clause of the federal constitution, to 
prevent the enforcement of a municipal ordinance estab- 
lishing unremunerative rates.—Peoria Gas & Electric Co. 
v. City of Peoria, U. 8. 8. C., 26Sup. Ct. Rep. 214. 

26. CONSTITUTIONAL LAW—Waiver of Right to be Pres- 
ent at Trial.—Accused cannot claim that he was denied 
due process of law under Const. U. 8. Amend. 14, by the 
action of the state court in holding that he could waive 
his right to be present at the trial.—Howard v. Common- 
wealth of Kentucky, U. 8. 8. C., 26 Sup. Ct. Rep 189. 

27. CONSPIRACY—Proof of Overt Act.—To sustain an 
action for damuges for a conspiracy, it must appear that 
an act done pursuant to the conspiracy proximately 
caused the injury complained of.—Britton v. Young, 
Ind., 76 N. E. Rep. 827. 

28. CONTRACTS—Construction, — In construing a con- 
tract, if one interpretation, looking to the other provi- 
sions, would lead to an absurd conclusion, such inter- 
pretation must be abandoned, and that adopted which 
will be more consistent with reason —Jacobs v. Parodi, 
Fla., 39 So. Rep. 833. 


29. CONTRACTS—Performance.—A contractor held enti- 
tled to recover final payment after completion of the 
work, notwithstanding the aichitect’s wrongful with- 
holding of the final certificate.—Wyman v. Hooker, Cal., 
83 Pac. Rep. 79. 

40. CONTRACTS — Pleadings in Action for Failure to 
Perform .—An answer predicating the defense to an ac- 
tion for breach of contract on a provision making un- 
avoidable cause an excuse for failure to perform held 
not to state facts sufficient to bar the action. — Conners- 
ville Wagon Uo. v. McFarland Carriage Co., Ind., 76 N. 
E. Rep. 294. 


31. COPYRIGHTS — Remedy for Infringement. — The 
right of property in a copyrighted map given by Rev. 
St, § 4952, may be protected by any means known to the 
general rules of law, and the remedies given by sections 
4965, 4970, do not exclude an action at law for damages 
fur infringement.—Walker v. Globe Newspaper Co., U. 
8. C. C. of App., First Circuit, 140 Fed. Rep. 305. 

32. CORPORATIONS —Amendments to By- Laws.— Where 
all the stockholders of a corporation are directors, a 
resolution adopted by the directors as an amendment to 
aby lawis binding, although it is not ratified by the 
stockholders in accordance with a requirement ofa by- 
law of the corporation.—Manufacturers’ Exhibition 
Bldg. Co. v. Landay, Ill., 76 N. E. Rep. 146. 


33. CORPORATIONS—Attachment Against Foreign Cor- 
poration.—An allegation in an affidavit for attachment 
against a foreign corporation held not tu sufficiently show 
that affiant had personal knowledge that the corpora- 
tion was a foreign one.—American Trading Co. v. Be- 
douin Steam Nav. Co., 96 N. Y. Supp. 271. 

34. CORPORATIONS—Priority as Between Mortgage and 
Judgment for Torts —Judgments against a water com- 
pany, for property destroyed by fire, for failure ofthe 
company to exercise reasonable care, held judgments 
for torts within Code N.C 1893, § 1255, subordinating the 
lien of corporate mortgages to jadgments for torts com- 
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mitted by the corporation.—Guardian Trust & Deposit 
Co. v. Fisher, U. 8. 8. C., 26 Sup. Ct. Rep. 186. 

35. CORPORATIONS—Property Accepted at Unfair Val- 
uation.—Rev. Laws 1902, ch. 126, § 18, making officers ofa 
corporation participating in the taking at an unfair valu- 
tion of property in paying in of capital stock liable for 
the corporate debts, held not unenforceable by reason of 
an exception in section 19 of said chapter. — Anthony & 
Scovill Co. v. Metropolitan Art Co., Mass ,76N. EB. Rep. 
289. 
36. COUNTIES — Records. —The record of a board of 
county commissioners imports absolute verity as against 
collateral attack.—Brooks v. Morgan, Ind., 76 N. E. Rep. 
331. 

37. CouRTS — Necessity of Showing Jurisdiction by 
Record.—The commissioners’ court is of limited juris- 
diction, and its records must affirmatively show the ex- 
istence of the facts on which its authority rests.—Com- 
missioners’ Court of Blount County v. Johnson, Ala., 39 
So. Rep. 910. 

38. CRIMINAL EVIDENCE—False Pretenses.—On a prose- 
cution for obtaining money by falsely pretending to be 
the owner of property, the proceedings and judgment in 
a claim suit interposed in an action against defendant 
held properly excluded.— Frederick v. State, Ala., 39 So. 
Rep. 915. 

89. CRIMINAL EVIDENCE—Testimcny as to Flight of 
Accused.— Where defendanton trial for murder volun- 
tarily testified to his flight, to his living elsewhere for 15 
years under an assumed name, he cannot complain that 
a witness for the state testified to his flight.—State v. 
Nash, La., 39 So. Rep. 854 

40. URIMINAL LAW — Convictiox of Lesser Crime. — 
Where an information charging defendant with an as- 
sault with a deadly weapon with intent to murderis not 
so drawn as to include the lesser crime of assault with 
intent to do bodily harm, conviction of the lesser crime 
caunot be had.—State v. Romano, Wash., 53 Pac. Rep. 1. 

41. CRIMINAL TRIAL—Direct Examination .—Ir ac:imi- 
nal prosecution, questions asked the defendant while 
being examined in his own behalf asto any prior con- 
viction of any crime held properly excluded as an at- 
tempt to improperly prove defendant’s character. — 
Banks v. State, Ala., 39 So. Rep. 921. 

42, CRIMINAL TRIAL— Instructions as to Verdict. — 
Where the instruction was substantially correct on all 
the issues, the omission to instruct as to the form of the 
yverdict if the jury found accused not guilty was not 
ground for new trial, where there wasno instruction as 
to the form of t::eir verdict if they found him guilty,— 
Howell v. State, Ga.,528 K. Rep. 649. 

43. CRIMINaL TRIAL—Misconduct of Jury and Bailiff.— 
Misconduct of a juror and bailiff in separating from the 
other jurors and going to a saloon, where the juror took 
a drink of whisky, held to require the vacation of a con- 
viction.—State v. Strodemier, Wash., 83 Pac. Rep. 22. 

45. CRIMINAL TRIAL— Misleading Instruction. —In a 
prosecution for homicide, an instruction that, even if 
the jury believed that defendant did not act in self-de- 
fense and that he had no malice toward defendant, held 
misleading in using the word “defendant” for “de- 
ceased.” —Baniks v. State, Ala., 49 So. Rep. 921. 

46. CRIMINAL TRIAL—Requests for Instructions.—A rule 
of court requiring requested instructions in civil cases 
to be presented before the conclusion of the argument 
does not justify a refusal to consider requested instruc- 
tions presented in a criminal case after argument and 
after other instructions have been read.— People v. 
Cook, Cal., 83 Pac. Rep. 43. 

47. CUSTOMS DUTIES — Classification. — A provision 
specifically designating goods, but qualified by the ex- 
yression “not otherwise provided for,” or “‘not specially 
provided for,” prevails over a general provision not so 
qualified.—United States v. Schwartz, U. 8.C. C., E. D. 
Pa., 140 Fed. Rep. 302. 

48. DAMAGES—Personal Injuries.—In an action for in- 
juries, it was error to permit an expert to testify as to 
plantiff’s disabled condition in the absence of evidence 





that he was free from such condition before the acci- 
dent.— Kunstler v. Interurban St. Ry. Co.,96 N. Y. Sapp. 
296 


49. DEATH—Damages.—In determining the amount of 
damages for wrongful death, only the reasonably neces- 
sary personal exp of d d should be deducted 
from the entire amount which he might have earned.— 
Carter v. North Carolina R. Co., N. Car., 52 8. E. Rep. 642. 

50. DISMISSAL AND NONSUIT—Action to Recover for 
Legal Services.—In an action by an attorney to recover 
for legal services in another suit, plaintiff held not en- 
titled to taxable costs and an allowance therein under 
an agreement of the parties and an order of discontinu- 
ance.—Valentine v. Stevens, 96 N. Y. Supp. 299. 

51. DRaIns—Suit to Enjoin Constraction.—A suit toen- 
join the construction of a drain which has been ordered 
by the board of county commissioners is a collateral at- 
tack on their action, and cannot be maintained unless 
such action was void for wantof jurisdiction.—Brooks 
v. Morgan, Ind., 76 N. E. Rep. 331. 

52. KASEMENTS—Use of Cellar.—The rights of an ad- 
joining property owner in the use of a cellar under the 
building partitioned held acquired by virtue of an ease- 
ment in the partition deed and not adversely —Jeffrey v. 
Winter, Mass ,76N. KE. Rep. 282. 

53. EQuity—Ignorance of Law.— Mere ignorance of the 
law, where there is no fraud or misplaced confidence, is 
not a ground for equitable relief —Burke & Williams yv. 
Mackenzie, Ga,, 52 5. K. Rep. 653. 

54. EQuity — Request for Rulings on Exceptions. — 
Where the request for rulings on exceptiuns to evidence 
is made for the first timein a petition for rehearing, the 
chancellor may for that reason refuse to enter the ral- 
ings.—Jacobs v. Parodi, Fla., 39 So. Rep. 83% 

55. ESTOPPEL—Receiver’s Certificates.—A creditor was 
in ro position to contest the validity of receizer’s certifi- 
cate as constituting prior liens upon the trust property, 
where the relief sought by him was based on sach certi- 
ficates.—Nisbet v. Great Northern Clay Co., Wash., 83 
Pac. Rep. 15. 


56. EVIDENCE—Admissions of Seller after Sale.— Decla- 
rations of a seller after an alleged fraudulent convey- 
ance in the buyer’s absence are inadmissible forthe pur- 
pose of impeaching the title of the latter.—Hart v. Brier- 
ley, Mass., 76 N. E. Rep. 286. 

57. EVIDENCE —Conclusions of Witness.—A question 
as to the time within which the roof of a mine could 
have been propped held not objectionable as calling for 
a conclusion.—Tutwiler Coal, Coke & Iron Uo. v. Far- 
rington, Ala., 39 So. Rep. 898. 


58. EVIDENCE—Parol as Affecting Written Contract.— 
Certain oral negotia.ions held to;constitute a contract for 
the sale of certain lumber, so that it was not error to 
permit evidence as to such negotiations to control the 
terms of a letter afterwards written.—Leary v. Moore, 96 
N.Y. Supp. 266. 

59. EVIDENCE—Public Records —A certified copy ofthe 
records of the general land office, that there were no 
homestead preemptions or valid claims to lands within 
the grant to the Atlantic & Pacific Railroad Company, 
under Act July 27, 1866, ch. 278, 14 Stat. 292, and the land 
was not swamp or mineral land, held competent evi- 
dence, under Rev. St. U. S., § $91 [U. 8. Comp. St. 1901, 
p. 672] on the question of the title of grantee from rail- 
road.—Howard Vv. Perrin, U. 8. 8. C., 26 Sup. Ut. Rep. 195. 


60. EXECUTORS AND ADMINISTRATORS — Compulsory 
Accounting.—Creditor held entitled to institute proceed- 
ing against executrix for compulsory accounting, under 
Code Civ. Proc., § 2726.—Jn reGill, N. Y., 76 N. E. Rep. 
274. 

61, FALSE PRETENSES—Variance.—On a prosecution 
for obtaining money by falsely pretending that prop- 
erty mortgaged by accused was his own and unincum- 
bered, held that there wus no variance between the in- 
dictment and evidence.—Frederick v. State, Ala., 39 So. 
Rep. 915. 

62. FEDERAL CourTs—Hffect of Certificate of State 
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Court.—A certificate of the highest court of'a state, that 
it necessarily considered a federal question, held to re 
move any objection that such question was raised too 
late under the local practice.—Cincinnati, v., B. 8. & P. 
Packet Co. v. Bay, U. 8. 8. O., 26 Sup. Ct. Rep. 208. 

63. FEDERAL CouRTs—Federal Questions.—In an ac- 
tion to recover certain back taxes, the claim that de- 
fendants were an agency to carry out the government’s 
obligation to the Indians held lacking in merit, so as not 
to confer jurisdiction on a federal circuit court.—Mon- 
tana Catholic Missions v. Missoula County, U.S.S.C., 
26 Sup. Ct. Rep. 197. 

64. FORCIBLE ENTRY AND DETAINER—Appeal Bond — 
A bond executed by defendaut on appeal from a justice 
in a forcible entry and detainer proceeding held a bond 
for costs and not a supersedeas.—Helton v. Ft. Gaines 
Oil & Guano Co., Ala., 39 So. Rep. 925. 

65. FrRauD—Reimbursement.—Where there is actual 
fraud on the part of both the grantee and grantor, the 
grantee is not entitled to be reimbursed on account of 
any payments made by him in the transaction.—Tissier 
v. Wuiles, Ala., 39 So. Rep. 924. 

66. FrauD—What Constitutes.—In an action for false 
representation, it is necessary to prove the representa- 
tion, its falsity, the intention to deceive, and that plaint- 
iff relied on the representation and was damaged.—Bu- 
chal v. Higgins, 96 N. Y. Supp. 241. 

67. FRAUDULENT CONVEYANCES —Future Creditors.—A 
sale of goods cannot beheld fraudulent as againet the 
seller’s future creditors in the absence of proof that the 
seller designed to contract debts which it did not intend 
to pay, and which it had reasonable ground at the time 
to believe it might not be able to pay.—Hart v. Brierley, 
Mass., 76 N. E. Rep. 286. 

68. FRAUDULENT CONVEYANCES—Sale in Bulk.—A sale 
of the entire product of an insolvent bakery company 
then manufactured and to be manufactured for a period 
of at least three months following, made in the ordinary 
course of business, held not fraudulent as against its 
creditors within St, 1903, p. 276, ch. 415.—Har‘ v. Brierley, 
Mass., 76 N. E. Rep. 286. 

69. GAMING -Consideration forCheck.—A check held, 
under the facts, within the statute making void every 
security any part of the consideration for which shall be 
money won at a gaie.—Remer v. Ettinger, 96 N. Y. 
Supp. 263. 

70. GARNISHMENT — Debt Due Nonresident —A state 
court has jurisdiction to render a valid judgment in 
garnishment of a debt due bya railroad company doing 
business in the state. to a nonresident served by publi- 
cation.—Louisville & N. R. Co. v. Deer, U. 8. 8. C., 26 
Sup. Ct. Rep. 207. 

71. GUARDIAN AND WARD —Contracts.—A guardian 
cannot bind the estate of his ward by any other contract 
than one specially allowed by law.—Burke & Williams v. 
Mackenzie, Ga., 52 8. E. Rep. 653. 

72. GUARDIAN AND WARD—Setting Aside Sale to Guar- 
dian.—A sale by a guardian of the real estate of his 
wards under order of court may be set aside by the wards 
or any one claiming under them, where the guardian 
procures the property to be sold to transfer the title to 
himself.— Burns v. Cooper, U.S.C. C. of App., Eighth 
Circuit, 140 Fed. Rep. 273. 

73. HiGHWaYs — Overseer’s Failure to Discharge 
Duties.—On a trial of a road overseer for failure to dis- 
charge his duties, the omission of the apportioner to fur- 
nish defendant witha list of hands held not a defense.— 
Ward v. State, Ala., 39 So. Rep. 923. 

74. HOMICIDE — Evidence.—In homicide, testimony 
that deceased was armed witha large knife in addition 
to a rifle held admissible on the issue of self defense.— 
People v. Cook, Cal , $3 Pac. Rep. 43. 

75. HOMICIDE—Instructions.—W here, according to de- 
fendant’s own testimony, the homicide with which he 
was charged was either adeliberate murder or was com- 
mitted in self-defense, it was proper to refuse a charge 
of manslaughter.—Hannah v. State, Miss., 39 So. Rep. 
$55. 





76. HOMICIDE—Instructions.—In a prosecution for as- 
sault with intent to commit murder, a charge among 
other things that every sane person is presumed to in- 
tend the natural and ordinary consequences of his vol- 
untary act he.d not prejudicial error.— State v. Romano, 
Wash., 83 Pac. Rep. 1. 

77. HOMICIDE—Instruction as to Self-Defense.—Ip a 
prosecution for homicide, a charge on self-defense held 
bad for failure to set out the ingredients of self-defense. 
—Banks v. State, Ala., 39 So. Rep. 921. 

78. HUSBAND AND WIFE — Contracts of Married Wo- 
men.—The common-law rule of disability of a married 
woman to contract as to her real estate is in force in Ne- 
braska, except as modified by the public acts of the 
state.—Burns v. Cooper, U. 8. C. C. of App., Eighth Cir- 
cuit, 140 Fed. Rep. 273. 

79. HUSBAND AND WIFE— Rights of Surviving Hus- 
band.—A surviving husband would be left without rem- 
edy if he did not have the right to sell the property of 
the community dissolved by the death of the wife.— 
Elizardiv. Kelly, La., 39 So. Rep. 851. 

80. INDIANS—Descent of Land.—Under Act Cong. Feb. 
8, 1887, ch. 119, 24 Stat. 38%, providing for allotment of In- 
dian lands, state laws of descent held applicable.—Guy- 
att v. Kautz, Wash., 83 Pac. Rep. 9. 

81. INTOXICATING LIQUORS — Licenses. — A liquor li- 
cense issued to defendant and another who were then 
partners held to authorize defendant to sell liquor after 
he had purchased the interest of his partner in the firm. 
—Lynch vy. State, Ala., 39 So. Rep. 912. 


82. JOINT ADVENTURES—Dissolution.—Where a part- 
nership was formed fora joint adventure which was 
closed, one cf the partners was entitled to maintain an 
action at law against the other to recover the amount 
due.—Ledford v. Emerson, N. Car., 528. E. Rep. 641. 

83. JUDGMENT—Collateral Attack.—Where the juris- 
diction of an inferior court over the subject-matter and 
parties is established, the same presumptions exist in 
favor of the regularity of its actions as exist in favor ofa 
court of general jurisdiction.—Brooks v. Morgan, Ind., 
76 N. EK. Rep. 331. 

84. JUDGMENT—Effect of Clerical Misprison. —Correc- 
tion of a clerical misprison in a foreclosure judgment 
with reference to the name of a party defendant held 
not to make it a new and different decree.—Fay v. Stu- 
benrauch, Cal., 83 Pac. Rep. $2. 


85. LANDLORD AND TENANT—Allowance for Repairs.— 
Where a landlord expressly allowed in a lease a stated 
sum per annum from the rent reserved for repairs, the 
legal inference was that this limited his obligation re- 
specting repairs.—Faron v. Jones, 96 N.Y. Supp. 316. 


86. LANDLORD AND TENANT—Unlawful Detainer.—In 
an action for unlawful detainer, the judgment, finding 
that defendant at the commencement of the action was 
entitled to possession, and directing that plaintiff take 
nothing and defendant recover his costs and disburse- 
ments, held proper.—Teater vy. King, Wash., 83 Pac. 
Rep. 8. 

87. LEWDNESS— Notorious Cohabitation.—Secret adul 
tery between persons, each of whom was married to an- 
other, held insufficient to constitute a living together in 
a state of open and notorious cohabitation and adultery 
in violation of St. 1871-72, p. 881, ch. 276, § 2. — People v. 
Salmon, Cal., 83 Pac. Rep. 42. 

88. LIMITATION OF ACTIONS — Determination of Facts. 
—Where limitations are pleaded as a defense, the court 
must determine the issue from the facts, whether pre- 
sented by an agreed statement or by evidence. — Towle 
v. Sweeney, Cal., 83 Pac. Rep. 74. 

89. LIMITATION OF ACTIONS—Retroactive Effect.—The 
limitation of ten years, prescribed by Rev. St. Ariz. 1901, 
par. 2938, in actions to recover lands, held not to apply to 
an action brought between the date when the statute was 
enacted and the date when the revision took effect.— 
Herrick v. Boquillas Land & Cattle Co., U. 8S. S.C., 26 
Sup. Ct. Rep. 192. 

90. MASTER AND SERVANT—Contributory Negligence.~ 
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Where a servant was injured while performing certain 
duties in a dark pit under defendant’s printing press, 
held that his contributory negligence was the proximate 
cause of the injury.—Newport News Pub. Co. v. Beau- 
meister, Va., 528. E. Rep. 627. 

91. MASTER AND SERVANT — Customs of Miners.—The 
usage of miners to prop the roof in the rooms in which 
they were employed held matter of defense, in an action 
for injuries to a miner by the falling of a portion of the 
roof of the mine.—Tutwiler Coal, Coke & Iron Co. v. Far- 
rington, Ala., 39 So. Rep. 898. 

92. MASTER AND SERVANT—Duty to Inspect. — An em- 
ployer, having delegated the task of assembling mate- 
terials for the construction of molding flasks to em- 
ployees, held to owe no duty to employees to inspect the 
flasks before they were used.—Leishman y. Union Iron 
Works, Cal., 83 Pac. Rep. 30. 


93. MASTER AND SERVANT—Fellow Servants. — A com- 
plaint for injuries to a servant by the negligence and in- 
tentional act of a fellow servant held demurrable in the 
absence of an allegation of the negligence of the master 
in the selection of the servant or orders given him, etc. 
—Tennessee Coal, Iron & R. Co. v. Bridges, Ala., 39 So. 
Rep. 902. 

94. MASTER AND SERVANT—Obvious Danger.—A master 
was not negligent in failing to warn a girl 16 years old of 
the danger of open, moving, and visible cogwheels near 
the place where she was at work.—Stevens v. Gair, 96 N. 
Y. Supp. 303. 

95. MECHANICS’ LIENS — Limitations. — Materialmen 
held barred by limitations from maintaining an action 
on a contractors’ bond by expiration of the period with- 
in which they could have maintained an action for the 
materials against the contractors on the oral contract 
therefor.—Towle v. Sweeney, Cal., 83 Pac. Rep. 74. 

96. MECHANICS’ LIENS —Sureties on Contractor’s 
Bond.—Sureties on a building contractor’s bond secur- 
ing the owner against mechanics’ liens held not en- 
titled to file a lien for materials furnished a contractor. 
—Miller v. Taggart, Ind.,76 N. E. Rep. 321. 

97. MoRTGAGES—Laches.—One holding title to realty 
is not guilty of laches preventing him from asserting the 
invalidity of a mortgage in a suit to foreclose because he 
has not instituted suit to avoid the mortgage.—Burnse v. 
Cooper, U. 8. C. O. of App., Lighth Circuit, 140 Fed. Rep. 
273. 

¥8. MORTGAGES—Payment on Account. — A decree re- 
quiring satisfaction of a mortgage on payment of a bal- 
ance due into court held erroneous for failure to fixa 
reasonabletime for such payment.—Frutig v. Trafton, 
Cal., 83 Pac. Rep. 70. 

99. MORTGAGES—Redemption.—A wife could not ob- 
tain relief in equity from alleged fraud, consisting of 
collusion between the husband and the purchaser at 
foreclosure sale under a mortgage executed by the hus- 
band on his lands before marriage, with which alleged 
collusion the mortgagee had no connection. — Lacey v. 
Lacey, Ala.,39 So. Rep. 922. 

100. MUNICIPAL CORPORATION — Decrees Enjoining 
Collection.—A decree enjoining the collection of a mu- 
nicipal tax on the ground of the unconstitutionality of 
the act purporting to incorporate the municipality is not 
subject to the objection of purporting to judicially dis- 
solvea municipal charter.—Campbell v. Bryant, Va., 52 
S. E. Rep. 638. 

101. MUNICIPAL CORPORATIONS— Defective Sidewalks. 
—A contractor for constructing a city subway held as 
matter of law not negligent in leaving a plank in a tem- 
porary sidewalk 1 1-2 inches above the surface of the ad- 
jacent walk.—Carr v. Degnon Contracting Co.,96 N. Y. 
Supp. 277. 

102. MANDAMUS—Issuance Denied Because of Futility.— 
A petition for mandamus to compela clerk to deliver to 
petitioner the testimony of witnesses taken at a prelim- 
inary examination in certain criminal cases held proper- 
ly denied.—Gray v. Lindsey, Ala., 39 So. Rep. 927. 

103. NEGLIGENCE — Affirmative Charge.— Where the 
evidence showed that plaintiff was guilty of contribu. 





tory negligence depriving her of the right to recover, 
the court properly gave the affirmative charge request- 
ed by defendant.—Brawley v. Birmingham Ry., Light & 
Power Co., Ala., 39 So. Rep. 919. 

104. NEGLIGENCE—Failure to Exercise Due Care.—A 
right of recovery on another’s negligence is ulways con- 
ditioned by the injured party’s exercise of ordinary care 
to avuid the damages.—Western Union Telegraph Co. v. 
Baker, U.S.C. C.of App., Eighth Circuit, 140 Fed. Rep. 
815. 

105. NEW TRIAL—Costs, on Whom.—An order setting 
aside a verdict as against the weight of the evidence 
should be granted only upon condition that the moving 
party pay the costs.—Casnerv. New York City Ry. Co., 
96 N. Y. Supp. 257. 

106. NUISANCE—Rights of Tenant.—Where a tenant had 
no adequate remedy at law for the abatement of a nuis- 
ance, maintained in an adjoining room, which was not 
an injury to the freehold, it was no defense that com- 
plainant was atenant and not the owner of the prem- 
ises occupied by him.—Grantham v. Gibson, Wash., 83 
Pac. Rep. 14. 

107. PARTNERSHIP—Sale and Liability of Purchaser.— 
One of the partners held not a necessary party to a suit 
to compel the purchasers of partnership interests to pay 
the partnership debts as they had agreed.—Tillis v. Fol- 
mar, Ala., 39 So. Rep. 913. 


108 PATENTS—Sale of Future Inventions.—A contract 
by an inventor, who has sold inventions, to disclose and 
assign to the purchaser any future inventions made by 
him for improvements thereon, is not contrary to public 
policy, but is valid and enforceable if based on a valu- 
able consideration.—Reece Folding Mach. Co. v. Fen- 
wick, U.S.C. C. of App., First Circuit, 140 Fed. Rep. 287. 


109 PAYMENT—Application.—A debtor’s direction that 
remittances were made “for credit,” and “to apply on 
account,” held not adirection for application on the un- 
secured portion of the account.—Frutig v. Trafton, Cal., 
83 Pac. Rep. 70. 

110. PLEADING—Amendment.—The court may permit 
a complaint stating a cause of action to recover under a 
contract to be amended so as to state a cause of action 
to recover for a breach of the same contract.—Dunham 
v. Hastings Pavement Co., 96 N. Y. Supp. 313. 


111. PLEADING—Amendment to Conform to Proofs.—An 
order permitting plaintiff to ammend his complaint to 
conform to the proof with reference to the giving of cer- 
tain architects’ certificates held proper.—Gritman v. 
United States Fidelity & Guaranty Co., Wash., 83 Pac. 
Rep. 6. 

112, PLEADING — Demurrer, — A demurrer is not the 
proper method for eliminating improper items or special 
acts of an alleged vegligence.—Western Union Tele- 
graph Co. v. Wells, Fia., 39 So. Rep. 838. 

113. PLEADING—Negative Pregnant.—Where the denial 
of an assignment of a claim sued op was pregnant with 
the admission thereof, it was not necessary that plaintiff 
should prove the same.—Newell v. Brill, Cal., 83 Pac. 
Rep. 76. 


114. PRINCIPAL AND AGENT—Agreement for the Sale of 
Land.—Under an agreement for the sale of land, defend- 
ant by a conveyance to his clerk held bound to pay off 
the incumbrances, with interest, and pay the vendors 
the stipulated sum mentioned in the contract, unless the 
agreement was subsequently modified.—Clyne v. Easton, 
Eldridge & Co., Cal., 88 Pac. Rep. 36. 


115. PRINCIPAL AND SURETY—Execution of Bond.— 
Where a contractor’s surety delivered the bond to the 
contractor for the purpose of closing a building contract 
with plaintiff, the contractor became the surety’s agent to 
deliver the bond.—Gritman v. United States Fidelity & 
Guaranty Co., Wash., 83 Pac. Rep. 6. 

116. PROCESs—Service.—The authority of a court to 
issue and serve process is restricted to the territory of 
the state where issued, and the court has no power to 
require persons not within such territory to appear.—In 
re Culp, Oal., 83 Pac. Rep. 89. 
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117. RECKIVERS—Receiver’s Certificates as Part Pay- 
ment at Sale.—It was proper, on a receiver’s sale, to per- 
mit the purchaser who held receiver’s certificates, which 
were prior liens on the property, to turn them in as par 
ofthe purchase price.—Nisbet v. Great Northern Clay 
Co., Wash., 8% Pac. Rep. 15. 

118. REFORMATION OF INSTRUMENT—Mistake.— Equity 
will reform a written instrument, which by mistake does 
not contain true agreement of the parties, only when the 
mistakeis plain and the proof satisfactory.—Jacobs v. 
Parodi, Fla., 39 So. Rep. 833. 

119 RLLEasE—Construction of Joint Release.—That a 
sum is paid in gross to several persons in satisfaction of 
their individual claims, arising from personal injuries 
sustained in the same accident, does not necessarily 
make the contract under which the sum is paid, joint.— 
Hoerger v. Citizens’ St. R. Co., Ind., 76 N. E. Rep. 328 

120. SALES—Netice as to Financial Condition.—A com- 
ment by a mercantile agency as to defendant’s financial 
statement held suflicient to put plaintiff on guard, and 
to preclude him from relying on the statement in ex- 
tending credit to defendant.—Beacon Falls Rubber Shoe 
Co. v. Pratte, Mass., 76 N. E. Rep. 255. 

121. STATUTES—Effect of Total Invalidity.—An uncon- 
stitutional statute purporting to incorporate a town is 
absolutely inoperative, and does not empower the town 
authorities to levy or collect taxes —Campbell v. Bryant, 
Va., 52S. KE. Rep. 638. 

122. STREET RAILROADS—Injury Due to Sudden Stop.— 
A street railway company held not liable for negligent 
injury to a passenger occasioned by the sudden stop of 
the car, it not appearing that there was any excessive or 
unusual jolt in the stopping.—Muller v. Manhattan Ry. 
Co.,96N Y. Supp. 270. 

123. STREET RAILROADS—Injury to Alighting Passen- 
ger.—A passenger alighting from a car which had stop 
ped held not negligent asa matter of law because he 
attempts to alight with his back inthe directionin which 
the car was going.—Birmingham Ry., Light & Power Co. 
v. Handy, Ala., 39 So. Rep 917. 


124. STREET RAILKOADS—Transfers.—In action against 
carrier for assault committed by conductor in ejecting 
plaintiff from car on refusal to pay fare when informed 
by conductor that transfer ticket presented was void, 
held error to submit question of substantial violation of 
provision in transfer.—Hanley v. Brooklyn Heights R. 
Co., 96 N. Y. Supp. 249. 


125. STREET RAILROADS-—-Trespassers.—A person de- 
siring passage who boards a street car stopping at a 
customary place to receive passengers, and indicating 
his intention to become a passenger, without notice that 
persons are not invited to board, cannot be treated as a 
trespasser.—Hall v. Terre Haute Electric Co , Ind, 76 
N. E. Rep. #34. 


126. TAXATION—Franchise to Use Streets.—The fran- 
chise extended by Const., art. 11,§ 19, to lay pipes and 
conduits, or erect poles, and supply the inhabitants of a 
city with artificial light, held assessable in locality where 
exercised, under Const., art. 18, § 10.—Stockton Gas & 
Electric Co. v. San Joaquin County, Cal., 83 Pac. Rep. 54. 


127. TAXATION—Partial Payment by Tenant in Com- 
mon —Paywment of half the taxes on Jand by a tenant in 
common who held the record title to the entire property 
beld not to prevent the sale of the entire property for 
ponpayment of the balance.—Moyer v. Foss, Wash., 83 
Pac. Rep. 12. 

128. TAXATICN—Situs of Personalty. — The rule ‘“‘mo- 
dilia sequuntur personam” gives way before express law 
destroying itin any given case where constitutional re- 
quirements do not stand in the way.—Metropolitan Life 
Ins. Co. v. Board of Assessors for Parish of Orleans, La., 
39 So. Rep. 846. 

129. 'TELEGRAPHS AND TELEPHONES — Damages for 
Failure to Transmit Money.—Where willful refusal of a 
telegraph company to pay over money to one entitled 
thereto causes one to travel for more than 24 hours with- 
out food or funds, he may recover damages for bodily 





pain and mental anguish.—Western Union Telegraph 
Co. v. Wells, Fla., 39 So. Bep. 838. 

130. TRADE MARK AND TRADE-NAMES—Right to Use 
of Name.—In determining whether a manufacturer has a 
right to a trade name, the question is whether a name, 
which had no recognized value, has been so used by him 
as to give it a value asa designation of articles of his 
manufacture.—Cohen v. Nagle, Mass., 76 N. E. Rep. 276. 

131, TRIAL—I: structions.—There is no ground of ob- 
jection to a charge merely presenting the two conflict- 
ing theories, and giving the law applicable to each col- 
lectively.—Andrew v. Carithers, Ga.,52S. E. Rep. 653. 

132, TRIAL —Performance of Contract.—A finding that 
a building had been accepted by the architect, and had 
been taken possession of, and been since occupied by 
defendant, held responsive to the issue of performance 
of the contract for its erection.—Wyman v. Hooker, Cal., 
83 Pac. Rep. 79. 

1338. TRIaL—Special Findings.—It is within the dis 
cretionary power of the trial court to question the jury 
as to the grvunds of their general verdict, and to inquire 
if they had determined certain issues in the case.— Hart 
v. Brierley, Mass., 76 N. EK. Rep. 286. 

134. TROVER AND CUNVEKSION—Measure of Dumages. 
—The measure of damages for the conversion of goods 
is the fair ma:ket value thereof at the date of the con- 
version.— Hart v. Brierley, Mass., 76 N. E. Rep. 286. 

135. Trusts—Death or Resignation of Trustees.—Death 
or resignation of trrstees named ina will held not to 
cause the trust to fail, bnt the court may appoint their 
succes sors.—Speer v. Colbert, U. 8. 8. C., 26 Sup. Ct. 
Rep. 201 

136. TRUSTS— Repayment of Loan to Single Trustee. — 
Trustees held entitled to recover trust moneys from 
borrower, although the latter had, without negligence, 
repaid the loan to as.ngle trustee who had embezzled 
the money.—Vouhmann v. Michel, 96 N. Y. Supp. 309. 

137. UNITED STATES—Claims Against.—A contract to 
prosecute a claim against the United States, making 
payment for services a lien on the claim and on any 
draft issued thereon, held a violation of Rev. St. U. S., § 
3477 [U. S. Comp. St. 1901, p. 2320|.—Nutt v. Knut, U. 8. 
8.C ,26 Sup. Ct. Rep 216. 

138. VENUE—Kffect of Motion for Change of Venue.—On 
grant of motion for change of venue, stay of p.oceedings 
in original court follows of necessity.—Fishburne v. 
Minott, S. Car., 528. E. Rep. 646. 


139. WATERS AND WATER COURSES—Percolating Waters, 
—Percolating waters oozing through the soil in an unde- 
fined channel held not within Rev. St. Ariz. 1887, pars. 
3199, § 1, 3201, § 3, relating to the appropriation of water.— 
Howard Vv. Perrin, U. 8. 8. C., 26 Sup. Ct. Rep. 195. 

140. WILLS— Bequest for Religious Purposes. — Re- 
ligious control exercised over incorporated institutions. 
not sectarian institutions, under theircharters, does not 
make them such within Rev. St. D. C., § 457, and Mary- 
land Bill of Rights, § 34, invalidating gifts for religious 
purposes unless made one month before death.—Speer 
v. Colbert, U. S. 8. C., 26 Sup. Ct. Rep. 201. 


141. WILLS—Rights of Legatee.—Where a will gave 
testator’s widow the income of certain moneys with the 
right to use the principal ‘“‘as she may need it,”” she was 
the sole judge of such necessity.—Jn re Trelease, 96 N. 
Y. Supp. 318. 


142. WITNESSES — Contradictory Statements. — Under 
Code Civ. Proc., §§ 2049, 2052, the prosecution may ques- 
tion a witness ca.led by it, and who denies the very fact 
which he is called to prove, as to previous coutradictory 
statements.—People v. Cook, Cal., 83 Pac. Rep. 43. 

143. WITNESSES—Privilege as to Self-incrimination.— 
The possibility that acash book whose production was 
sought by a federal grand jury investigating the crimina} 
liability of a national bank employee might affect him 
prejudicially held to justify his refusal, under the claim 
of privilege, either to produce the book or to answer 
questions as to its possession.—Ballmann v. Fagin, U. S 
S. C., 26 Sup. Ct. Rep. 212. 








